I. INTRODUCTION
"Just cause" for discipline is the most important principle of labor relations in the unionized firm. Few things are more significant to employees than limitations on their employer's power to discipline or discharge them. Virtually every collective bargaining agreement contains some such limitations, by far the most common of which is the requirement that there be "just cause" for discipline.' This requirement is so well accepted that often it is found to be implicit in the collective agree- base their proposals on a comprehensive theory of employee discipline.t 0 Leaving the determination of just cause to the discretion of effectively unreviewable arbitrators 11 leads to inexplicable results. An employee whose comments to a client were only "vulgar" and "offensive," and not "obscene" or "prurient," should not have been discharged, but only suspended without pay for six months. 12 Discharge was too severe for an employee who, in order to pad his paycheck, intentionally performed unnecessary work, because his act was not "malicious." ' 13 Such decisions fail to serve the interests of either management or labor. They provide neither guidance for future conduct nor persuasive rationales. A systematic model of just cause is thus needed to guide employers and employees in their day-to-day conduct and to assist arbitrators in resolving disciplinary disputes.
This article is a preliminary effort toward the development of a theory of just cause. The article begins by describing the "fundamental understanding" that forms the basis of every individual hiring.' 4 It then explains how unions ratify and amend this fundamental understanding in collective bargaining agreements, most importantly by adopting the just cause standard for discipline. 1 5 The next two sections of the article describe the interests of management and labor in disciplinary disputes and suggest how those interests are reflected in the concept of just cause.' 6 The article then states a theory of just cause that is consistent with the fundamental understanding, the collective bargaining process, and the legitimate interests of both parties.' 7 The final portion of the article illustrates the application of the theory. 18 An examination of some typical cases demonstrates that most arbitration awards, when properly understood, are consistent with our theory of just cause and reflect the implicit acceptance of that theory by labor arbitrators. (Feb. 13, 1985) (Keefe, Arb.) ("lewd occurrence" and "bacchanal" in the women's bathroom sufficient to support discharge).
13. See Ellwell-Parker Elec. Co 
II. THE FUNDAMENTAL UNDERSTANDING
When a homeowner hires a neighborhood teenager to mow the lawn, there is little formality in the transaction. The two may discuss wages and hours, but only in a rudimentary way. Few other details are likely to receive even that much attention. When a factory personnel manager hires a machinist, the discussion may last a bit longer, but it is still likely to be limited to basic information about the work required and the benefits offered. Little discussion is needed because all hirings are premised upon a common understanding of the parties' interests. This understanding is fundamental to the very nature of the employment relationship. A potential employer is willing to part with his money only in return for something he values more highly, the time and satisfactory work of the employee. The potential employee will part with his time and work only for something he values more, the money offered by the employer. Each is, to some degree, aware of the other's interests. 1 9 This fundamental understanding of the employment relationship can be easily summarized: both parties realize that the employer must pay the agreed wages and benefits and that the employee must do "satisfactory" work. "Satisfactory" work, in this context, has four elements:
(1) regular attendance, (2) obedience to reasonable work rules, (3) a reasonable quantity and quality of work, and (4) avoidance of any conduct that would interfere with the employer's ability to operate the business successfully. 20 The common phrase, "a fair day's work for a fair day's pay," attempts to capture the essence of this understanding. While the fundamental understanding is so limited as barely to constitute a bargain, it does provide the framework for the employment relationship. 2 As limited as it is, the fundamental understanding may appear to be unbalanced. The obligations of the employee seem to be more numerous and perhaps more onerous than those of the employer. This perception of unfairness is not always accurate, however. As a matter of economics, the employee would not undertake his obligations unless he regarded the wage and benefit level to be fair compensation for his time and effort.
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Moreover, when the demand for labor exceeds the available supply-a situation that existed throughout this country for much of its history and still exists with regard to certain skills-the employee's obligations will be reduced and his wages increased. 22 True or false, the belief that the fundamental understanding of the employment relationship is unbalanced is one of the main factors causing employees to unionize. 23 When a union negotiates a collective bargaining agreement, it does so against the background of this fundamental understanding. Far from repudiating that understanding, collective agreements always ratify it, sometimes implicitly but usually explicitly. This occurs for several reasons. First, unions are composed of individual employees, each of whom understands the nature of the exchange between employer and employee. Second, unionized employees realize that the economic health of the employer, a determinant of their continued employment, depends to some degree on their efficiency. Finally, diligent employees know that "shirkers" simply make work more difficult for other employees.
A collective agreement incorporates the fundamental understanding, but also provides it with sufficient detail that it properly can be termed a bargain. The result is likely to be more balanced than the fundamental understanding itself. For example, the agreement may carefully define the quantity and type of work required, and it almost certainly will spell out in some detail the benefits employees are to receive.
For the employees, the most important effect of the collective agreement is the correction of what they perceive to be the major flaw of the fundamental understanding-the insecurity of the relationship. 24 Because the fundamental understanding is limited to the exchange of money for work done, either side may terminate the relationship at will. 25 This usually presents little problem for employers, but for em- ployees with continuing obligations and limited alternatives it can be devastating. Thus, the main addition to the fundamental understanding that unions seek in collective agreements is job security. Occasionally unions achieve this by negotiating an explicit guarantee of work. 26 More frequently, the agreements provide partial job security by instituting a seniority system. 27 More frequently still, the agreement protects job security by limiting the employer's power to discipline and discharge. 28 It is impractical for negotiators to spell out every possible offense that would allow an employer to discharge or discipline an employee. In fact, negotiators seldom attempt to include such a comprehensive list in the agreement. Instead they agree that discipline may be imposed only for "just cause" or some similar term. The just cause standard is so universal that arbitrators use it even when the agreement is silent. 29 Thus, the fundamental understanding, as amended in the collective bargaining agreement, can be stated as follows: employees will provide "satisfactory" work, in return for which the employer will pay the agreed wages and benefits, and will continue the employment relationship unless there is just cause to terminate it.
Just cause is obviously not a precise concept. Few if any union-management agreements contain a definition of "just cause." Nevertheless, over the years the opinions of arbitrators in innumerable discipline cases have developed a sort of "common law" definition thereof. This definition consists of a set of guide lines or criteria that are to be applied to the facts of any one case, and said criteria are set forth below in the form of questions. A "no" answer to any one or more of the following questions normally signifies that just and proper cause did not exist. In other words, such "no" means that the employer's HeinOnline --1985 Duke L.J. 599 1985 DUKE LAW JOURNAL [Vol. 1985:594 duces confusion and inconsistent arbitration awards. There will never be a simple definition of "just cause," nor even a consensus on its applicadisciplinary decision contained one or more elements of arbitrary, capricious, unreasonable, and/or discriminatory action to such an extent that said decision constituted an abuse of managerial discretion warranting the arbitrator to substitute his judgment for that of the employer.
The answers to the questions in any particular case are to be found in the evidence presented to the arbitrator at the hearing thereon. Frequently, of course, the facts are such that the guide lines cannot be applied with slide-rule precision.
1. Did the Company give to the employee forewarning or foreknowledge of the possible or probable disciplinary consequences of the employee's conduct?
Note 1: Said forewarning or foreknowledge may properly have been given orally by management or in writing through the medium of typed or printed sheets or books of shop rules and of penalties for violation thereof.
Note 2: There must have been actual oral or written communication of the rules and penalties to the employee.
Note 3: A finding of lack of such communication does not in all cases require a "no" answer to Question No. 1. This is because certain offenses such as insubordination, coming to work intoxicated, drinking intoxicating beverages on the job, or theft of the property of the company or of fellow employees are so serious that any employee in the industrial society may properly be expected to know already that such conduct is offensive and heavily punishable.
Note 4: Absent any contractual prohibition or restriction, the company has the right unilaterally to promulgate reasonable rules and give reasonable orders; and same need not have been negotiated with the union.
2. Was the company's rule or managerial order reasonably related to the orderly, efficient, and safe operation of the capitalized Company's business?
Note: If an employee believes that said rule or order is unreasonable, he must nevertheless obey same (in which case he may file a grievance thereover) unless he sincerely feels that to obey the rule or order would seriously and immediately jeopardize his personal safety and/or integrity. Given a firm finding to the latter effect, the employee may properly be said to have had justification for his disobedience.
3. Did the company, before administering discipline to an employee, make an effort to discover whether the employee did in fact violate or disobey a rule or order of management?
Note 1: This is the employee's "day in court" principle. An employee has the right to know with reasonable precision the offense with which he is being charged and to defend his behavior.
Note 2: The company's investigation must normally be made before its disciplinary decision is made. If the company fails to do so, its failure may not normally be excused on the ground that the employee will get his day in court through the grievance procedure after the exaction of discipline. By that time there has usually been too much hardening of positions.
Note 3: There may of course be circumstances under which management must react immediately to the employee's behavior. In such cases the normally proper action is to suspend the employee pending investigation, with the understanding that (a) the final disciplinary decision will be made after the investigation and (b) if the employee is found innocent after the investigation, he will be restored to job with full pay for time lost.
4. Was the Company's investigation conducted fairly and objectively? Note: At said investigation the management official may be both "prosecutor" and "judge," but he may not also be a witness against the employee.
5. At the investigation did the "judge" obtain substantial evidence or proof that the employee was guilty as charged?
Note: It is not required that the evidence be preponderant, conclusive or "beyond reasonable doubt." But the evidence must be truly substantial and not flimsy.
6. Has the company applied its rules, orders, and penalties evenhandedly and without discrimination to all employees?
Note 1: A "no" answer to this question requires a finding of discrimination and warrants negation or modification of the discipline imposed.
Note 2: If the company has been lax in enforcing its rules and orders and decides henceforth to apply them rigorously, the company may avoid a finding of discrimination by telling all employees beforehand of its intent to enforce hereafter all rules as written.
HeinOnline --1985 Duke L.J. 600 1985 Vol. 1985:594] THEOR Y OF "JUST CA USE" tion to specific cases, but this does not mean the phrase is devoid of meaning. On the contrary, it is possible to make sense of the term and to give it substance. This can be done by viewing the just cause standard as an amended form of the fundamental understanding. Just cause, in other words, embodies the idea that the employee is entitled to continued employment, provided he attends work regularly, obeys work rules, performs at some reasonable level of quality and quantity, and refrains from interfering with his employer's business by his activities on or off the job. An employee's failure to meet these obligations will justify discipline.
The employer's right to discipline an unsatisfactory employee may be stated expressly in the contract. Even where the contract is silent, however, the right is included among the "reserved rights" that management retains from its pre-union authority.
31
The nature and severity of the employee's offense, among other things, will determine what form of discipline is appropriate. A small departure from "satisfactory" work may result in a verbal or written warning. 32 A more serious or repeated offense may produce a suspension without pay.
3 3 In an extreme case, the employer may be justified in dis-7. Was the degree of discipline administered by the company in a particular case reasonably related to (a) the seriousness of the employee's proven offense and (b) the record of the employee in his service with the company?
Note 1: A trivial proven offense does not merit harsh discipline unless the employee has properly been found guilty of the same or other offenses a number of times in the past. (There is no rule as to what number of previous offenses constitutes a "good," a "fair," or a "bad" record. Reasonable judgment thereon must be used.) Note 2: An employee's record of previous offenses may never be used to discover whether he was guilty of the immediate or latest one. The only proper use of his record is to help determine the severity of discipline once he has properly been found guilty of the immediate offense.
Note 3: Given the same proven offense for two or more employees, their respective records provide the only proper basis for "discriminating" among them in the administration of discipline for said offense. Thus, if employee A's record is significantly better than those of employees B, C, and D, the company may properly give A a lighter punishment than it gives the others for the same offense: and this does not constitute true discrimination. Although Daugherty's effort is commendable, he fails to explain why these procedural questions need to be answered. His approach lacks a theoretical basis grounded in the interests of management and labor in the discipline context. Although this article's theory of just cause raises many of Daugherty's procedural questions, it also presents an analytical framework for a systematic discussion of the nature of just cause. charging an employee. 34 The employee may protest the discipline through the contractual grievance procedure. If the parties fail to resolve the grievance, the union may take the case to an impartial arbitrator for final and binding resolution. The question for the arbitrator is whether the employee's conduct constituted a sufficiently serious breach of his obligation under the fundamental understanding to warrant the discipline imposed.
The fundamental understanding forms the very core of just cause. Management seeks efficient production from its workforce and engages individual employees to achieve that goal. When an employee fails to fulfill the employer's reasonable expectations, he breaches his obligations under the fundamental understanding. On the other hand, when an employer fires an employee for an illegitimate reason, it breaches its obligation under the amended version of the fundamental understanding. The employee's offense and the employer's decision to fire can both be tested against the just cause standard.
The fundamental understanding, as amended in the collective bargaining agreement, is a useful tool for the development of a theory of just cause, but further refinements are possible. The arbitrator can better identify the types of prohibited behavior and the appropriate levels of discipline by understanding the interests of management and the union in disciplinary situations.
III. MANAGEMENT'S INTERESTS
Why would management discipline an employee? Whim or prejudice explain some disciplinary decisions, 35 but such cases are rare. The profit motive alone discourages arbitrary discipline. 36 Wrongful or disproportionate discipline creates employee dissatisfaction, 37 which in turn makes it more difficult to hire and retain qualified employees. In particular, wrongful discharge may impose significant costs on an employer, who must seek out, employ, and train a replacement for the terminated worker. 38 The employer's common law authority to suspend or discharge workers at will is thus no indication of his actual willingness to use that authority in a capricious manner. Most discipline is imposed for more rational purposes. There are at least three possible motivations for employee discipline: (1) rehabilitation, (2) deterrence, which may be either specific or general, and (3) protection of profitability. Rehabilitation is the most obvious objective. An employee who seems to be developing poor work habits, such as absenteeism or carelessness, may, as the result of disciplinary prodding, become fully satisfactory. Perhaps the employee's mistakes stemmed from some correctable personal problem or a lack of awareness as to their seriousness. By applying discipline in gradually increasing doses, the employer might impress upon the employee the need for change. The objective is to cure a specific problem and make the employee's work satisfactory. Specific deterrence is closely related to rehabilitation. The employer's objective is to deter an employee from repeating a certain error by imposing one penalty and threatening to impose a more serious one in the future. 4° Where the employee's conduct indicates that rehabilitation is impossible, specific deterrence will be ineffective. In such cases, the employer will discharge the employee, having determined that he is incorrigible.
1
Both the rehabilitation and specific deterrence objectives reflect the employer's attempt to predict an employee's future performance on the basis of past performance. If the employee's past performance indicates that he could do satisfactory work in the future, some discipline short of discharge is appropriate. If, on the other hand, the employee's prior conduct indicates an inability to fulfill the essential elements of the job, termination may be the appropriate decision. 
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HeinOnline --1985 Duke L.J. 603 1985 For example, consider the employee who has been adequately trained and counselled, but nevertheless accumulates a record of substandard performance. At some point, a reasonable observer would conclude that the employee has proven himself unable to meet the basic requirements of his job. Similarly, an employee who continues to attend work erratically, after receiving warnings and suspensions, demonstrates his inability or unwillingness to fulfill a critical part of his job. In both instances, the employee's past performance determines management's prediction about future performance. 42 Past performance is not always an accurate predictor. Even when it is not, discipline may nevertheless be justified. Management establishes formal and informal work rules to guide the conduct of employees while they are on the employer's premises. 43 In every large group of workers, there are some individuals who will inhibit productivity. The possibilities are almost endless: physical disruption, negligence, theft, intoxication, and so on. Management may decide to discipline an employee who violates a work rule even if there is no reason to believe it will happen again. In that case, management's objective is to protect the integrity of its rules by general deterrence, that is, by making an example of one employee in order to keep others from breaking the rules. 44 Once again, management's decision looks to the future, but in this case it is the future conduct of other employees that is of primary concern.
The legitimacy of a decision to discipline an employee for the purpose of general deterrence depends upon the importance of the employer's interest protected by the rule, and upon the necessity of discipline to deter others from similar misconduct. Take the case of an employee subject to unusual stress who strikes his foreman. The protection of supervisors is critical in any workplace; fear of physical reprisal must not inhibit supervisors from assigning work, enforcing rules, and disciplining employees. As a result, most arbitrators would sustain a discharge for this offense on general deterrence grounds, even though it was 42 
THEORY OF "JUST CA USE"
shown that the employee would be unlikely to repeat the misconduct. Thus, "[e]ven if there is no substantial risk that the grievant would slug his boss a second time, reinstatement might well entail so much embarrassment, resentment, and strain as to be impracticable." ' 46 Violation of less critical rules, in contrast, would not justify discharge for general deterrence.
The final purpose for which management may discipline an employee, protection of profitability, is something of a catch-all. Certain employee conduct, though not prohibited by a specific rule, may still interfere with the employer's operation of the enterprise. For instance, employees can mar a carefully nurtured public image and can harm relationships with customers or suppliers. 4 7 Discipline up to and including dismissal might be appropriate even when it cannot be directly tied to motives of rehabilitation or deterrence. The largest category of employee conduct falling under this third objective involves off-duty activity.
The generally accepted rule is that an employer may not discipline an employee for off-duty conduct unless the conduct can be shown to harm the employer. 48 A few examples will illustrate the rule. Suppose a day-care worker molests a child during his off-duty hours and, following conviction, is placed on probation. Continued employment of the worker would obviously discourage customers. A discharge would almost certainly be upheld, even though no work rule was violated, the employee's work was otherwise satisfactory, and criminal prosecution alone was a sufficient deterrent for this employee. 49 Other examples include the bank officer whose pre-employment conviction for embezzling a client's funds suddenly comes to light, 50 ) ("a fraudulent entry of a material fact" on an employment application "willfully made to deceive the employer vests in the employer the right to terminate the employee").
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The just cause standard precludes one common objective for discipline-retribution. Management may not discipline an employee merely to punish him for his transgressions. Indeed, it has no economic interest in doing so. Individual managers may desire retribution, but a business entity has no legitimate interest beyond productivity and profitability.
All of the legitimate management interests in discipline are consistent with the fundamental understanding. Rehabilitation and specific deterrence are aimed at improving the transgressing employee's work. General deterrence serves to reinforce the work rules which all employees must observe if the business is to prosper. Finally, protection of profitability justifies prohibition of conduct that harms the employer's business relations.
IV. THE UNION'S INTERESTS
What does a union seek in a discharge or discipline case? A cynic might argue that the union's goal is unqualified job security. Like the extreme management ideal of unlimited discretion, such a union goal cannot be considered legitimate; nor does it reflect true union interests. A union cannot reasonably expect management to carry on its employment rolls someone who has breached the fundamental understanding. A union may certainly question the extent to which a particular instance of employee conduct may harm productivity, but it must acknowledge that an employee's failure to meet his obligations works to the detriment of other employees as well as the employer. In the short run, an unsatisfactory employee simply makes the jobs of co-workers more difficult. In the long run, continued tolerance of substandard performance will endanger the employer's competitive position, and that, in turn, will threaten the wages and even the jobs of the rest of the workforce. The economic welfare of workers and management is interdependent. 
disciplinary procedures. For example, employees must have actual or constructive notice as to their work obligations. 5 3 Posted disciplinary rules are fairly common, but even in the absence of such rules, arbitrators reasonably presume that employees are aware of basic, though unwritten, behavioral standards. 5 4 A union also seeks fairness in the administration of discipline. Disciplinary measures must be based on facts; management must ascertain what actually occurred before it imposes discipline. 5 5
Management must also give the employee an opportunity to explain and must allow him union representation during the investigation, if he so requests. 5 6 Finally, discipline should be imposed in gradually increasing degrees. 5 7 These concerns for procedural fairness might be termed "industrial due process."
'5 8
A union will also seek procedural fairness in the arbitration process, breached the collective bargaining agreement. Although the burden of proof usually rests with the party asserting the breach, the union will seek to shift the burden of proof to management when the case involves discipline. The fundamental understanding, as amended by the collective agreement, provides for continued employment unless there is just cause for discipline. Management, in the union's view, thus bears the burden of demonstrating just cause. 59 It has singled out an individual employee for disciplinary action or termination, it knows why it took the action, and for that reason it should bear the burden of explaining why discipline is justified.
The second way in which a union seeks "fairness" in discipline is through consistent treatment of similar cases. For example, if one employee is not punished for certain conduct, co-workers who engage in the same conduct should be treated in the same manner. Like cases should be treated alike. 60 In a disciplinary situation, a union seeks what might be termed "industrial equal protection."
Finally, a union seeks "fairness" for the disciplined individual by compelling management to consider mitigating factors. 6 1 Perhaps the most important of these is the employee's work record. 62 For any given offense, an employee with a long record of excellent work and no prior discipline should be treated more leniently than a junior employee with a history of unsatisfactory work and several prior offenses. 63 Other mitigating factors may be tied to the particular offense. If two employees have been fighting, the aggressor deserves more severe discipline than the victim. 64 In appropriate cases, an employee's attitude, demeanor, and other personal factors might warrant mitigation of the penalty. 65 The union thus seeks fairness through individualized treatment.
This third goal initially may appear to conflict with the union's interest in equal protection. The two objectives, however, are compatible. Like cases should be treated alike, but different cases should be treated differently. The just cause standard requires reasonable discipline in each case; it does not require that each category of offense carry a single mandatory penalty.
Reconciling the goals of equal protection and individualized treatment is not always easy. A union may argue one day that an employee deserves leniency because of his seniority or his personal problems. The very next day, however, the union may argue that another employee, unable to show these mitigating factors, should be treated no more harshly than the first employee. Although such union advocacy is to be expected, the arbitrator should reject this argument. An employer may and should consider relevant individual factors before imposing discipline. As long as the employer uses relevant distinctions and applies them consistently, the resulting differences in discipline should not be disturbed.
In sum, a union seeks disciplinary "fairness" in three ways: (1) industrial due process, (2) industrial equal protection, and (3) individualized treatment achieved through consideration of specific mitigating factors. These objectives are consistent with the fundamental understanding, as amended in the collective bargaining agreement; the employee's expectation is that he will not be disciplined if his work and conduct are satisfactory. Industrial due process guarantees an accurate evaluation of his work and conduct. Industrial equal protection guarantees that the definition of "satisfactory" work will be fixed at a certain standard-a relatively stable reference point by which an employee can plan his behavior. Individualized treatment ensures that special circumstances making the usual standards inappropriate will be given due consideration.
Thus both management and union interests in discipline are consistent with the fundamental understanding. The next question is whether the interests are consistent with each other. If so, a theory of just cause premised on the fundamental understanding can be developed and applied, without sacrificing the objectives of either party. 
V. THE CONGRUENCE OF MANAGEMENT AND UNION INTERESTS
The legitimate interests of management and labor in discipline and discharge cases are reconcilable. Using the fundamental understanding, it is possible to develop a theory of just cause that is consistent with the interests of both parties.
Management can have little objection to a fair and consistent system of discipline. Similarly, a union has no cause to object to disciplinary actions occasioned by employee conduct that significantly interferes with management's legitimate concern for production. Although the parties may differ as to whether a particular disciplinary system is fair or whether a given type of behavior warrants a certain measure of discipline, they can agree that the legitimate interests of management and labor provide the standards against which management's action must be judged.
In order to establish just cause for disciplinary action, management must first show that its interests were significantly affected by the employee's conduct. For instance, when an employee has been discharged for violating a work rule, management may show that the employee's prior conduct demonstrates he is unlikely to fulfill the obligations of his job in the future. 66 Alternatively, management may show that even though the employee is unlikely to repeat the wrongful conduct, it is important to deter other employees from such conduct and that discharge is the only effective form of deterrence. Either of these two explanations would establish a prima facie showing of just cause. In order to rebut this showing of just cause, a union must prove that management failed to give the employee industrial due process or industrial equal protection, or failed to consider mitigating factors. For example, the union may show that management took disciplinary action without adequate investigation, or singled out the employee for discipline when others had been excused for the same conduct, or ignored mitigating circumstances such as illness or provocation.
Union and management interests are fundamentally congruent, though it may not seem so to the parties. Management's objective of productive efficiency is served by industrial due process. For example, it is in the employer's interest to give employees adequate notice of their obligations. If a company wants employees to meet their performance obligations, it must, at the very least, let them know what those obligations are. Similarly, management's objective of productive efficiency is served by investigating the facts of a case before imposing discipline. A 66. In the case of a second or third violation, the mere fact of prior discipline may establish significant doubt about future satisfactory work. wrongful accusation undermines the integrity of the disciplinary system, creates resentment, and, in a discharge case, deprives management of a satisfactory employee, while imposing on it the costs of obtaining and training a replacement. Just as employees must know that when they fulfill their obligations they will not be disciplined, employees must also know that when they fail, they will be disciplined-but proportionately and equally. Thus, management benefits by responding to the union's interest in industrial due process.
Management also benefits from industrial equal protection. If like cases are not treated alike, employees will be confused as to the governing standards or misled into believing that substandard conduct will be tolerated.
Management's desire for efficiency is also congruent with the union's interest in individualized treatment of employees through consideration of mitigating circumstances. This congruency, however, is not obvious. The consideration of mitigating circumstances does not detract from management's interest in productive efficiency. For example, consider the employee fired for poor attendance. Though his recent attendance violates standards, his long and productive work record may indicate that he is capable of performing the essential responsibilities of his job in the future and that his wrongful conduct was atypical. In such a case, management's interest in productive efficiency might actually be furthered by retention of the employee combined with efforts to cure the problem. On the other hand, consider the employee who is fired for striking his supervisor, a "mortal sin" in the workplace. In such a case, a long and satisfactory work record should not mitigate his discharge. The broken rule is so important that firing even a senior employee can be justified as a necessary deterrent for other workers.
VI. A THEORY OF JUST CAUSE
The legitimate interests of management and labor regarding discipline are consistent both with the fundamental understanding and with each other. From this congruence, a theory of just cause can be derived, a theory which accommodates the parties' needs and reflects their mutual understanding.
A. Just cause for discipline exists only when an employee has failed to meet his obligations under the fundamental understanding of the employment relationship. The employee's general obligation is to provide satisfactory work. Satisfactory work has four components: 1. Regular attendance. 2. Obedience to reasonable work rules.
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A. Determination of "Satisfactory" Work
Illustration 1: Regular Attendance. One of an employee's primary responsibilities is to report to work in a timely fashion. If an employee fails to fulfill this obligation, discipline may be imposed. Continual tardiness or absenteeism may justify discharge.
For example, consider the case of an employee who had been tardy or absent eleven times during a fourteen month period. After a few absences, management discussed the problem with the employee. Further absences resulted in a letter of warning. As a result of continued absences, the employer imposed a three-day suspension, followed by a tenday suspension. Finally, the company fired the employee. The arbitrator held that the discharge was justified, characterizing the employee's attendance record as "dismal" and the company's attendance policy as necessary to maintaining the efficiency of its operations. 68 The obligation of regular attendance is not absolute, however. Where absences are for a good reason, and the reason no longer exists, the likely prospect of regular attendance in the future may make discharge unreasonable. In a recent case, an employee's absenteeism, which was primarily the result of an industrial injury and a gunshot wound, initially had been considered excused by the company. Management later decided to discharge the employee, claiming that his absences were excessive. Because there was no evidence that the injury, though longterm, would prevent the employee from meeting his attendance obligations in the future, the arbitrator sustained the employee's grievance. 69 The legitimacy of discipline for unsatisfactory attendance turns largely on a prediction of the employee's future conduct. A few isolated 
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HeinOnline --1985 Duke L.J. 613 1985 incidents of absenteeism simply do not establish the facts necessary to predict continued problems, nor does a pattern of absenteeism based upon a condition that is unlikely to recur, such as an industrial injury. A pattern of absenteeism based upon a condition, such as an industrial injury, that is unlikely to recur, also will not support a prediction of future absences. However, when the evidence demonstrates that excessive absenteeism is likely to continue in the future, the employer has shown a breach of the employee's obligation to provide "satisfactory" work.
Illustration 2: Observance of Reasonable Work Rules. Work rules regulate employee conduct in order to maximize both the safety of other employees and the productivity of the company. Breach of reasonable work rules is thus a legitimate ground for discipline.
In one case, an employee was discharged following a fight that began as simple bantering and ended with a knifing. The company, whose rules prohibited fighting on the premises, disagreed with the union's characterization of the event as mere horseplay. The arbitrator upheld the firing, stating that certain standards of conduct must be maintained in the workplace. 70 If the employer could not discipline employees for such infractions, it would be impossible to maintain the minimum order needed for protection of other employees and for productivity.
In a second case, an employee was discharged for violating a chemical manufacturer's rule prohibiting smoking in designated "no smoking" areas. The arbitrator stated that the company had a legitimate interest in limiting smoking to certain specified areas-indeed, it was "imperative" that management restrict this conduct. Individual employees could not be allowed to weigh for themselves the risks and advantages of smoking in designated "no smoking" areas. Observance of reasonable work rules is necessary to ensure the satisfactory work to which the employer is entitled under the fundamental understanding. Of course, even when a work rule is valid, management must establish that the rule was violated by the disciplined employee. For example, an employee who was fired for being rude to customers was reinstated when management could present no witnesses with first-hand knowledge of the alleged incidents. 72 Had the employer presented the arbitrator with adequate proof of a breach, discipline would certainly have been warranted.
Illustration 3: Reasonable Quantity and Quality of Work
An employee is hired to produce a reasonable quantity of work at an expected level of quality. When an employee does not fulfill his obligation to produce "satisfactory" work, he may be subject to discipline and, ultimately, to discharge. 73 At times, an employee may be physically incapable of performing assigned work; this is not normally considered an occasion for "discipline," because the employee may not be at fault for his condition. Nonetheless, the just cause standard applies, and satisfactory work must be produced.
What is "satisfactory" work will vary from case to case. A recent decision reveals that the definition of "satisfactory" depends on the circumstances. A discharged "Driver Salesperson's" low productivity was the result of a temporary disability-an occupational leg injury. A company rule required driver salespersons to deliver thirty cases of soft drinks per hour. The arbitrator concluded that this quantity standard, while generally reasonable, was unreasonable when applied to the dismissed employee because his leg injury prevented him from meeting the standard. The driver should have been required to perform only the amount of work reasonable in light of his injury.
74
Permanent or extended disabilities are another matter. An employee may become physically or psychologically incapable of performing a reasonable quantity or quality of work. If so, dismissal is justified because an employer is entitled to a fair day's work in return for payment of wages. 75 Thus, an arbitrator correctly held that an employee who had a chronic asthma condition, with unusual allergic sensitivity to various industrial chemical fumes, was rightfully discharged because he could no 73. In one case, a company fired a lathe operator who consistently failed to meet established production standards after he had received three warning notices. The arbitrator upheld the discharge, concluding that the quantity and quality of the employee's work fell below that reasonably expected by the company. General Elec. . ) (unreasonable for employer to insist that employee continue to operate certain machines after she was injured). Of course, an employer can lay off an employee who is unable to produce a satisfactory quantity of work.
75. Humanitarian concerns may justify payments from the public treasury or from social insurance programs, but they do not require an employer to continue paying an unproductive worker.
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Management may discipline or terminate employees in its pursuit of productivity. Poor work performance warrants discipline if the standards used to evaluate that performance are reasonable. An employee may be fired when he fails to correct his work performance after progressive discipline or may be terminated when he becomes physically or psychologically incapable of performing his assigned work. In those instances, the employer can justify dismissal by showing that the employee will be unable to meet his obligation to produce a reasonable quantity and quality of work.
Illustration 4: Avoidance of Conduct Interfering with the Successful
Operation of the Company. Employee misconduct away from the workplace may result in discipline if management can prove that the activity interferes with the employer's ability to carry on its business effectively. One typical situation involves an employee who, while off-duty, commits a crime that casts doubt upon his ability to continue to perform his job adequately. Thus, a supermarket had just cause for the discharge of a clerk who was convicted of burglarizing another store, an act that raised serious doubt as to his future trustworthiness. 78 Some off-duty misconduct will interfere with supervisory authority in the plant. For example, an employee who assaulted the company's personnel manager at a local restaurant was properly fired because the attack on the supervisor could impair the manager's ability to carry out his supervisory functions in the future. 79 An employee's conduct on or off duty may tarnish the company's reputation and jeopardize its goodwill. If so, the conduct may constitute just cause for discipline. For example, a bus driver was fired for engaging in sexual acts with a young female passenger on his bus, which was parked on a public street in the middle of the day. His conduct certainly jeopardized the public image of the bus company. 8 0 Nothing in the standard collective bargaining agreement requires the employer to tolerate an employee who does it more harm than good. In another bus company case, a driver was discharged for his well-publicized off-duty activities as the Grand Dragon of the Ku Klux Klan. The company faced the prospect of the serious economic loss that would result from a boycott threatened by the outraged local community if the driver was not fired. The arbitrator upheld the discharge because the driver's off-duty conduct prevented him from fulfilling his job responsibilities. The threatened loss to the employer justified the dismissal. 81 In short, the driver's off-duty conduct directly interfered with the employer's successful operation of the enterprise.
Arbitrators should be extremely cautious when dealing with allegations of off-duty interference with the company's business. They must insist on a showing of actual or highly probable harm, and require management to prove that the discipline imposed was proportionate to that harm. If the employer can supply the necessary proof, discipline is appropriate for the employee's failure to fulfill his part of the employment bargain.
B. Achievement of Legitimate Management Objectives.
Illustration 5: Rehabilitation. An employer will discipline an employee in order to further its interest in obtaining satisfactory work. One purpose of such discipline is to rehabilitate the employee and thus increase his productivity. An arbitrator must consider the rehabilitation objective when reviewing discipline under the just cause standard. As the following two cases illustrate, however, management must show that the degree of discipline was appropriate.
In the first case, a television station suspended a video tape editor for one day because he failed to review completely a tape that was tele- vised. The tape contained blank frames and extraneous material, and it mismatched audio with video. The arbitrator ruled that management could discipline the employee in order to rehabilitate him, but the less severe penalty of a written reprimand would have been adequate to achieve this objective.
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In the second case, the arbitrator set aside the discharge of a mill operator who bored a guide bearing incorrectly. Although the employee had been verbally cautioned twice before, the company failed to consider whether the employee could have been rehabilitated. Since his work record indicated that rehabilitation was possible, the employee was reinstated.
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Illustration 6: Specific Deterrence. A second objective of discipline is to deter the employee from repeating unsatisfactory conduct. Arbitrators have routinely upheld discipline designed for specific deterrence. Thus, an employer properly suspended an employee who disregarded orders to stop reading on the job and refused to perform a certain assignment. 8 4 Another employer was allowed to discipline an employee who continued to produce work below reasonable production levels. 85 A third employer properly suspended an employee for five days after he was discovered painting a friend's house on the day he called in sick. 8 6 In each of these cases, discipline was intended to deter the employee from similar misconduct and was a reasonable means of achieving that objective. The reasonableness of discipline in these cases is important. If the discipline is not proportional to the offense or is substantially more severe than needed for deterrence, an arbitrator might reduce the discipline.
87
Illustration 7.-General Deterrence. In some situations, an employer may discipline an employee in order to set an example for other workers. Discipline, in other words, may be intended to show that the 
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In one such case, an employee struck his supervisor without provocation and threatened to "cut the throat" of the plant manager. Because the conduct, if repeated by other employees, would obviously hamper managers in carrying out their essential functions, the employee's discharge was upheld. 88 The arbitrator noted that the harm caused by the employee "need not be measured in medical bills or blood." ' 89 In a second case, an airport cleaning service fired an employee who threatened to blow up an airplane. The arbitrator upheld the company's action on the ground that the company could not afford to condone such egregious conduct. 90 Illustration 8. Protection of the Ability to Operate a Business Successfully-Business Reputation. There are circumstances when an employer may discipline or discharge an employee in order to protect management's ability to operate the enterprise successfully and thereby enforce the employee's obligation to provide satisfactory work. 9 1 A few further examples will suffice.
A bus company fired a driver who pled guilty to criminal charges of breaking and entering into his estranged wife's house with intent to commit murder. The arbitrator upheld the discharge, noting that the press coverage, which identified the driver as an employee of the bus company, clearly damaged the employer's business reputation. 92 Proof of actual harm is essential. Thus, when an employer fired an employee for selling marijuana to an undercover agent, the arbitrator ruled that the discharge was unjustified because the company failed to prove that its reputation was injured by the incident. 93 
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C. Assurance of "Fairness."
Illustration 9: Industrial Due Process. Our theory of just cause recognizes that the union seeks to ensure fairness in disciplinary matters. The following examples illustrate one way a union seeks to guarantee fairness-by insisting on certain procedural prerequisites to discipline. These requirements form the concept of "industrial due process."
Management must adequately investigate an incident prior to deciding whether to discipline an employee. Failure to do so may taint the disciplinary decision. For example, when a company fired an employee for stealing money from a supervisor's car after hearing only the supervisor's version of what occurred, an arbitrator held that failure to obtain the employee's version of the story violated basic notions of fairness and due process. Management cannot act first and only later determine whether the employee deserved the discipline.
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Due process also means that the discipline imposed must be consonant with the wrongful conduct. In many situations, such as those involving absenteeism and poor work performance, management must impose discipline in gradually increasing degrees. Sudden imposition of the maximum penalty is often unwarranted. In such a case, an arbitrator is likely to reduce the penalty. For example, an arbitrator ruled that management wrongly fired a crane operator for carelessly leaving a steel plate suspended. The employee had received no prior discipline that might have indicated a pattern of carelessness. Although the employee's act was certainly not blameless, the arbitrator returned him to active duty, but without back pay. 95 When management has tried several times to remedy a problem with minor discipline, a final decision to discharge the repeat offender can be quite reasonable. In such a case, a bus driver was fired for carelessly colliding with another vehicle owned by the bus company. Over a period of years, the employee had been involved in a series of preventable accidents for which he had been warned and suspended. The arbitrator upheld the discharge, stating that the company "extended its efforts at fairness, understanding, and assistance far beyond the point a reasonable mind might anticipate." ' 96 Illustration 10: Industrial Equal Protection. A union also has an interest in consistent application of discipline. Management must treat like cases alike. If the union can demonstrate that an employee was treated more harshly than similarly situated employees, the arbitrator will likely sustain the grievance.
In one case, an employer fired an employee for having beer on the company's premises in violation of a rule strictly prohibiting such conduct. The company had been lax in its enforcement of this rule and had excused other violations. Although finding the rule reasonable, the arbitrator sustained the grievance because it had not been consistently enforced. 97 In another case, an employer dismissed an employee who had been progressively disciplined for poor attendance without noticeable improvement. The employee's final absence, the "last straw," was due to sickness. The union argued that the company had regularly accepted illness as a valid excuse for absence, but the evidence failed to support its claim. The arbitrator upheld the company's action. 98 Had the union been able to document its position, the discharge might well have been overturned. 99 Illustration 11: Individualized Treatment. The final way in which a union seeks fairness in discipline is by insisting on the consideration of mitigating factors. Normally in a discharge case the dismissed employee's entire work record will be examined. A long and satisfactory record may cause an arbitrator to reduce the level of discipline imposed. For example, in one case, a public utility fired an employee who had sexually harassed a fellow employee in violation of the employer's work rules. The arbitrator stressed the seriousness of the misconduct, but after considering the employee's twenty-eight year service record, he concluded that the discharge should be reduced to a seven-month suspen- sion. '° In the usual case involving the discharge of an employee for fighting with a co-worker, "[m]any years of seniority alone will not save his job." 10 1 However, in a case where an employee involved in a fight had eighteen years seniority, a satisfactory work record, and, at age fiftyseven, no reasonable opportunity to obtain other employment in his town, an arbitrator ordered his reinstatement on six months probation, but without back pay.
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In absenteeism cases, unions will often try to explain the employee's attendance problems, introducing evidence of alcoholism, 10 3 family illness, a 0 4 or a personal illness that has since been cured.105 Such facts may show that the employee's poor attendance record is not an accurate predictor of his ability or willingness to meet his attendance obligations in the future. A penalty less severe than discharge might then be warranted.
VIII. CONCLUSION
When the parties to a collective bargaining agreement adopt the standard of just cause, they expect that an arbitrator will apply the principle in the manner they intend. Unfortunately, the parties rarely explain their intentions in any detail. By examining the interests of the parties in a discipline case, an arbitrator can make sound judgments about the probable expectations of the parties. The common adherence of labor and management to general principles of fairness, efficiency, rehabilitation, and deterrence, indicates that both wish the disciplinary system to accomplish similar objectives.
This article has presented a systematic model of just cause, one that will guide the parties in their day-to-day activity and help an arbitrator resolve disciplinary grievances. Using the fundamental understanding of the employment relationship, as amended in the collective bargaining agreement, the model describes the components of the employee's obligation to provide satisfactory work and lists management's legitimate objectives for imposing discipline. This theory of just cause also includes certain protections for employees that reflect the union's interest in guaranteeing fairness and accuracy in the application of discipline. Management objectives and union interests are compatible in most cases because both derive from the fundamental understanding. This article's theory of just cause does not transform the arbitrator's function into that of a technician, fitting evidence into tabbed slots and reaching a mechanical solution. 106 Inevitably, resolving a discipline case involves skilled judgment. The Supreme Court has cautioned that the arbitrator "does not sit to dispense his own brand of industrial justice," 10 7 but, as Professor Edgar Jones has perceptively argued, at the end of the grievance process there is only the arbitrator's sense of justice:
Yet any arbitrator who has looked down the long corridor of his conscience at a "just cause" disciplinary grievance is apt to feel that, at best, it is a pious sentiment, and, at worst, that it obscures and encumbers the abrasive necessity of pulling all the elements of decision, including whatever biases he may experience, down into plain view. The parties in the "just cause" provision have conferred upon management the discretion to discipline the employees, but only for "just cause." Can it be said that the arbitrator does not sit to dispense his own brand of justice in that case? At that point, what other brand could there possibly be?' 0 8
The arbitrator's judgment can be guided by a conceptual model of just cause, a model of the sort proposed here. Every decisionmaker must determine the facts of a case by, for example, resolving questions of credibility. Our model recognizes that the labor arbitrator must do more than that. He must decide whether the employee failed to provide satisfactory work; whether the discipline furthered one of management's legitimate interests; and whether the employer has provided industrial due process, industrial equal protection, and individualized treatment. The value of a systematic model of just cause, in short, lies not in its ability to supply the right answers, but rather in its power to force the arbitrator to confront the right questions.
